M GHAEL AND KAREN RODAEERS

| BLA 94-509 Deci ded Decenber 10, 1996

Appeal froma decision of the Eugene, Qegon, Dstrict Gfice, Bureau
of Land Managenent, enforcing reclamation requirenents and col | ecting
danmages for trespass. (R 48831

Afirned.

1.

Trespass: General |y

Under 43 R 2920. 1-2(a), any use, occupancy, or

devel opnent of the public |ands, other than casual use,
w thout authorization, shall be considered a trespass.
"Casual use" includes only short-termnon-commercial
activity. 43 GR 2920-5(k). Were the record shows
that unaut hori zed use (including running a driveway
across and pl acing buildings on the lands, as well as
planting | ann grasses and nai ntai ning a | awn) conti nued
for at least 18 nonths, it was not casual use. FEven
though the parties may have bought their ot under the
belief that they owned the lands in question, their
good faith is irrelevant to liability for trespass, but
nay be considered only as to whether the trespass was
intentional .

Trespass: Measure of Danages

Anyone properly determned by BLMto be in trespass
shall be liable to the Lhited Sates for (1) the

rei noursenent of all costs incurred by the Uhited
Sates in the investigation and termnation of a
trespass; (2) the rental value of the |ands for the
tine of the trespass; and (3) either rehabilitation of
the | ands harned by the trespass or paynent of costs
incurred by the Lthited Sates in so doing. Were a
trespasser does not take issue wth the details of
BLMs assessnent of liability, the assessnent is
properly affirned.
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| BLA 94- 509
3. Trespass: Generally--Trespass: Measure of Damages

Wiere Federal | y-owned | ands are planted wth | ann
grasses and nai ntai ned as a | awn during unaut hori zed
use, BLMnay properly require a trespasser to rototill
themin order to all owthe recol oni zation of native
plant species as part of its authority to require a
trespasser to rehabilitate | ands harned by the
trespass.

APPEARANCES M chael and Karen Rodgers, pro sese.
G N ON BY ADM N STRATI VE JUDEE HUGES

M chael and Karen Rodgers (appel | ants) have appeal ed fromthe My 25,
1994, decision of the Eugene, Oegon, Dstrict Gfice, Bureau of Land
Managenent (BLM), enforcing recl anati on requirenents and col | ecti ng danages
for trespass.

BLMs record contains an initial report of unauthorized use dated
July 13, 1993, including a nenorandumindi cating that a residential
trespass onto Federal | y-owned, BLMadmni stered | ands had been di scovered
during the cadastral survey of sec. 33, T. 16 S, R 2 E, Wllanmtte
Meridian, Lane Gounty, Qegon. The nenorandumnoted that the trespass
consisted of a lawn, |andscaping, a dirt road, and a snal | encroachnent of
a shed. A septic tank was al so partially | ocated under Federal | y-owned
ground. The nenorandumidentified the owner of the adjacent |ot as M chael
Rodgers and indicated that the house on the | ot was being rented out.

The record contai ns conversation records between BLM personnel and
appel lants in August and Septenber 1993 indicating that the trespass was
brought to their attention. They initially indicated that the current use
of the trespass area exi sted when they purchased the property 22 years
earlier and that they had a 300-foot easenent wth water fromthe creek.
They disputed that the septic tank was on BLMadmni stered | ands and
def ended thei r nai ntenance of the area, noting that they w shed to reduce
the fire hazard to their house. They apparently acknow edged that the | awn
area had been used only for approximately 1-Y“2years. They noted that the
use of the driveway had stopped.

BLMevidently investigated the trespass on August 18, 1993, and
prepared an unaut hori zed use investigation report dated Septenber 22, 1993,
summari zing the facts, as set out above. The report set danages at $50 for
2-Yyears ($125) and recommended the fol l ow ng corrective action in
addition to collecting the rent for past use and admni strative costs:
"rototill the 0.3 acre trespass area and | et the native vegetation
reintroduce itself over tine. B ock off access to the county road by
creating a ditch
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or providing an obstruction to further use. Renove the woodshed ext ensi on
so that it does not cross over the property line."

h Novenber 3, 1993, BLMcal culated its admnistrative costs at
$257.68. On Novenber 27, 1993, BLMconpl eted an apprai sal report
estimating the fair narket rental value of the land at $50 per year.

n Decenber 13, 1993, BLMnotified appel lants that it had conpl et ed
its investigation and concl uded that there had been i nadvert ent
unaut hori zed use of 0.3 acres of BLMadmnistered |ands in violation of the
Uhl awf ul QGccupancy and Encl osures Act, 43 US C 88 1061, 1063 (1994), and
43 (PR 2801. 3, 2920.1-1, 2920.1-2, 9239.2, and 9239.7. As a consequence,
BLMstated, they were liable for fair narket value rent of the public
| ands, rehabilitation/stabilization of the | ands damaged by their actions,
and admnistrative cost incurred by BLM BLMprescribed the fol | ow ng
conditions to correct the occupancy trespass, all to be conpleted wthin
120 days:

1. [Block off the access to the county road by creating a
ditch or providing an obstruction which woul d deter further
vehicle traffic across BLMI and.

2. * * * [R enove the woodshed extension so that it no
| onger crosses over the property |ine.

3. ** * [Rototill the 0.3 acre unaut hori zed use area and
allowthe native vegetation to reintroduce itsel f over tine.

4. * * * [Flay the BLM$125.00 for past |and rent and
$257.68 admini strative cost, totaling $382. 68.

Appel lants filed a response on January 27, 1994, stating as fol | ons:

Iltem#1[:] Ve have never used the [access] to the county
[road] except once and when we were inforned that you did not
approve we di scontinued using access and renters present have
been informed so we do not feel it necessary to provide [an]
obstruction[.]

ltem#2[:] [Woodshed extension [has] been renoved. ]
Iltem#3[:] [We never did rototill the 0.3 acres in the
past[. T]he only thing done was renoved bl ackberries and nowed

tall grass. W feel it wll return to native vegetati on w thout
rototilling[.]
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Iltem#4][:] [Would ask you to forgive this debt in [lieu]
of our [good] standing of 22 years and none of the above was done
to provoke BLMor take advantage but nore out of ignorance and
when called to our attention we have been wlling to conply.

In March 1994, a BLMinspector visited the site, noting that the
Qounty had graded a ditch naking use of the old driveway very difficult,
and that brush was starting to growin the old driveway. He also noted
that the woodshed extensi on had been renoved, but that the grass area had
not been rototilled and that, to the contrary, the renters were continui ng
to now t he grass.

BLMthen issued the May 25, 1994, decision presently under appeal,
which reiterated condition nunber 3, requiring rototilling of the 0.3-acre
trespass site, and denanded paynent of $368.68 for past rent and
admni strative charges. This appeal followed.

Appel l ants' statenent of reasons states, in toto, as follows:

V¢ woul d i ke to appeal the charges of [$]368.68 for
[trespassing]. Ve have been your neighbors for 23 years and did
not realize we were [trespassing] and when it was called to our
attention we conplied to the changes requested except condition 3
which we feel is [unreasonable] and not logical in allowng the
native [vegetation] to reintroduce itself. Ve never did rototill
the area all we did was nowthe grass for fire protection and
renove the bl ackberries. Both of these wll return back to
native vegetation nuch faster if left alone. V& ask you to
forgive this debt as a good nei ghbor as any viol ation of
[trespassing] was [done] in ignorance and it would put a
financial burden upon us at this tine.

[1] Uhder 43 GFR 2920. 1-2(a), any use, occupancy, or devel opnent of
the public lands, other than casual use, wthout authorization, shall be
considered a trespass. There is no doubt that a trespass occurred here, as
appel lants (and their tenants) plainly occupi ed | ands owned by the ULhited
Sates wthout authority of law "Gasual use" includes only short-term
noncormerci al activity. 43 GR 2920.0-5(k). The record shows that the use
cited by BLMcontinued for at |east 18 nonths and t herefore was not casual
use.

A though appel | ants have asserted that they bought their lot in good
faith under the belief that they owned the |ands in question, they present
not hi ng on appeal which would alter the fact that public | ands were used
w thout the appropriate authorization. Appellant's good faith is
irrelevant to liability for trespass. See nheida Indian Nation of New York
Sate v. Qneida Qounty, 719 F.2d 525, 541 (2nd. Qr. 1983), affirned in
part, reversed in part, Gounty of Qnheida, New York v. Qneida Indian Nation
of
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New York Sate, 470 US 226 (1985), rehearing denied, 471 US 1062
(1985); New York Sate Energy Resource Devel opnent Authority v. Nucl ear
Fuel Services, 561 F. Supp. 954 (WD NY. 1983); 87 CJ.S Trespass 8 5
(1954). Good or bad faith is relevant only in determning the neasure of
danages for which a trespasser is liable. BLMrecogni zed that appel | ants'
trespass was uni ntentional by assessing damages for nonw || ful trespass.

[2] Anyone properly determined by BLMto be in trespass on Federal | y-
owled | ands shall be liable to the Lhited Sates for damages, including the
fair narket value rental of the lands for the current year and past years
of trespass, and the admnistrative costs incurred by the Lhited Sates as
a consequence of such trespass. 43 (FR 2920.1-2(a)(1) and (2). Further,
the trespasser nust rehabilitate and stabilize the lands that were the
subj ect of the trespass or else face liability for the costs incurred by
the Lhited Sates in doing so. 43 (FR 2920.1-2(a)(3).

BLMt herefore was aut hori zed by Departnental regul ations to coll ect
the fair narket value rental of the lands as well as admnistrative costs.
Wiere a trespasser does not take issue wth the details of BLMs
assessnent of liability, the assessnent is properly affirned. Double J
Land & Gattle Go., 126 I BLA 101, 109 (1993).

[3] Further, BLMcoul d properly direct appellants to rehabilitate and
stabilize the lands that were the subject of the trespass. It is
established that BLMnay require action to bring the |ands back to their
pre-trespass condition. See Double J Land & Gattle ., 126 IBLA at 109;
Sharon R Dayton, 117 1BLA 164 (1990); Adive K ncaid, 111 | BLA 224 (1989);
Juliet Marsh Brown, 64 I BLA 379 (1982). BLMs direction to rototill the
[ands that were planted wth | ann grasses and al |l ow native plant species to
recol oni ze the area was consistent wth its authority to require
rehabilitation of the lands, and it is specifically affirned. 1/

Ve note that, as of the filing of this appeal, appellants had not
conplied wth BLMs dul y-authorized direction to pay rental and to
rehabilitate the lands. V¢ note that BLMnay assess additional penalties
for atrespass "not tinely resolved,” up to twce the fair market rental
whi ch has accrued for nonw | | ful trespass, not to exceed a total of
6 years. 43 (R 2920.1-2(b)(1). Further, as noted above, a trespasser nay
be held liable for the costs incurred by the Lhited Sates in
rehabilitating | ands where the trespasser fails to do so.

1/ W note that the question is not (as suggested by appel | ants) whet her
they ever rototilled the | ands before. The purpose of requiring
rototilling woul d be to accel erate the return of the land to its previous
state by allowng native plant species to recol onize the area. Anot her
pur pose woul d plainly be to destroy the | ann that appellants (and their
tenants) have been nai ntai ning on the BLMadmni stered lands. Both

pur poses are consistent wth BLMs authority to require rehabilitation of
the | ands.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

David L. Hughes
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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